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U.S. Customs Service 


Treasury Decisions 


(T.D. 77-103) 
Countervailing duties—Unwrought Zine from Spain 


Notice of countervailing duties to be imposed under section 303, Tariff Act of 
1930, as amended, by reason of the payment or bestowal of a bounty or grant 
upon the manufacture, production or exportation of unwrought zine from Spain 


DEPARTMENT OF THE TREASURY, 
OFFICE OF THE COMMISSIONER OF CUSTOMS, 
Washington, D.C. 


TITLE 19—CUSTOMS DUTIES 
CuapTER I—UNIrTED Srates Customs SERVICE 
PART 159 — LIQUIDATION OF DUTIES 


AGENCY: Customs Service, Treasury 


ACTION: Imposition of Countervailing Duties and Suspension of 
Liquidation 

SUMMARY: This notice is to inform the public that it has been 
determined that the Government of Spain has given benefits which 
constitute bounties or grants within the meaning of the countervailing 
duty law upon the manufacture, production or exportation of un- 
wrought zinc. Consequently, countervailing duties in the amount of 
these benefits will be collected in addition to duties normally due on 
shipments of this merchandise. 


EFFECTIVE DATE: April 8, 1977. 

FOR FURTHER INFORMATION CONTACT: Mr. William 

Trujillo, Operations Officer, Technical Branch, Duty Assessment 
R 
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Division, United States Customs Service, 1301 Constitution Avenue, 
N.W., Washington, D.C. 20229, (202-566-5492). 


SUPPLEMENTARY INFORMATION: On December 22, 1976, a 
“Preliminary Countervailing Duty Determination” was published in 
the FepgerAL Recaister (41 FR 55765-66). This notice stated that it 
preliminarily had been determined that benefits had been paid or 
bestowed, directly or indirectly, upon the manufacture, production, or 
exportation of unwrought zinc from Spain under the Spanish Govern- 
ment tax remission system known as the desgravacion fiscal, within 
the meaning of section 303, Tariff Act of 1930, as amended (19 U.S.C. 
1303) (herein referred to as “the Act’’). 

Unwrought zine is provided for in the Tariff Schedules of the 
United States under item number 626.02. 

The notice further stated that in some instances benefits derived 
from the desgravacion fiscal constitute bounties or grants within 
the meaning of section 303 of the Act, and provided interested parties 
30 days from the date of publication to submit relevant data, views 
or arguments, in writing with respect to the preliminary determination. 

Some information has been received during the comment period 
which, while limited in scope, is sufficient to proceed. Further in- 
formation is expected. After consideration of all information received 
it is hereby determined that bounties or grants are paid or bestowed, 
directly or indirectly, on exports of unwrought zinc from Spain 
within the meaning of section 303 of the Act. 

Unwrought zinc receives a desgravacion fiscal rebate of 12 per- 
cent. Included in the rebate are indirect taxes which appear to be 
directly related to the final product or its components. The Treasury 
Department does not consider the rebate of such indirect taxes to be 
bounties or grants within the meaning of section 303 of the Act. The 
amount of these taxes is approximately 8 percent, therefore the bounty 
or grant would be 4 percent. Further information may modify the 
amount of the bounty or grant. 

Accordingly, notice is hereby given that unwrought zinc imported 
directly or indirectly from Spain, if entered, or withdrawn from ware- 
house, for consumption on or after the date of publication of this 
notice in the Feperau Reaisrer, will be subject to payment of 
countervailing duties equal to the net amount of any bounty or grant 
determined or estimated to have been paid or bestowed. 

In accordance with settion 303 of the Act, until further notice the 
net amount of such bounties or grants has been estimated and declared 
to be 4 percent of the export price. Declarations of the net amount of 
the bounties or grants determined to have been paid, directly or 
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indirectly, upon the manufacture, production, or exportation of un- 
wrought zinc from Spain will be published in subsequent issues of 
the FepERAL REGISTER. 

The liquidation of all entries for consumption or withdrawals from 
warehouse for consumption of such dutiable unwrought zinc imported 
directly or indirectly from Spain which benefits from such bounties 
or grants and which are subject to this order shall be suspended 
pending declarations of the net amounts of the bounties or grants 
paid or bestowed. A deposit of the estimated countervailing duty, 
in the amount of 4 percent of the export price, shall be required at 
the time of entry for consumption or withdrawal from warehouse for 
consumption. 

Effective on or after the date of publication of this notice in the 
Freprrau Reaister and until further notice, upon the entry for con- 
sumption or withdrawal from warehouse for consumption of such duti- 
able unwrought zinc imported directly or indirectly from Spain, which 
benefits from these bounties, or grants, there shall be collected, in 
addition to any other duties estimated or determined to be due, coun- 
tervailing duties in the amount ascertained in accordance with the 
above declaration. 

Any merchandise subject to the terms of this order shall be deemed 
to have benefited from a bounty or grant if such bounty or grant has 
been or will be credited or bestowed, directly or indirectly, upon the 
manufacture, production, or exportation of such unwrought zinc from 
Spain. 

The table in section 159.47(f) of the Customs Regulations (19 CFR 
159.46(f)) is amended by inserting after the last entry for Spain the 
words “Unwrought Zinc,” in the column headed “Commodity,” the 
number of this Treasury Decision in the column headed ‘Treasury 
Decision,” and the words “Bounty Declared-Rate”’ in the column 
headed ‘‘Action’’. 

(R.S. 251, as amended, sees. 303, 624, 46 Stat. 687, as amended, 759 (19 U.S.C. 
66, 1303, 1624). 

(APP-4-05) 
G. R. Dickerson, 
Acting Commissioner of Customs. 
Approved March 31, 1977, 
Joun H. Harper, 
Acting Assistant Secretary of the Treasury. 


[Published in the FeprRAL Reaisrer April 8, 1977 (42 FR 18587)] 


[Correction published April 12, 1977 (42 FR 19127)] 











General Notices 


Notice or CHANGES IN Customs Form 5515 (SpectaL Customs 
INVOICE) 


AGENCY: United States Customs Service 

ACTION: General Notice 

SUMMARY: This General Notice announces the availability of 
the modernized Special Customs Invoice, Customs Form 5515, 
which is aligned to the United States Standard Master for Inter- 
national Trade. 

FOR FURTHER INFORMATION CONTACT: Joseph P. Moss, 
Senior Operations Officer, Duty Assessment Division (202-566-5307), 
or Marcia Kaplan, Attorney, Entry Procedures and Penalties Division 
(202-566-5778), United States Customs Service, Washington, D.C. 
20229. 

SUPPLEMENTARY INFORMATION: ‘The United States Cus- 
toms Service has, in cooperation with the National Committee on 
International Trade Documentation, modernized the Special Customs 
Invoice, Customs Form 5515, which is required to be presented in 
the circumstances described in section 141.83(a) of the Customs 
Regulations (19 CFR 141.83(a)). The revised Special Customs In- 
voice is aligned to the United States Standard Master for International 
Trade and will permit importers to utilize automatic data processing 
equipment in completing the form. 

The new Special Customs Invoice forms are now available. The 
old Special Customs Invoice forms may be used by the foreign seller; 
the shipper, or the agent of either for shipments exported to the United 
States on or before September 30, 1977. Foreign language instructions 
for the revised form in French, Spanish, German, and Japanese 
will be made available as soon as possible. 

Dated March 11, 1977: 

(ADM-9-03) 


VerRNON D. AcCREE, 
Commissioner of Customs. 


[Published in the FeprRAL Reaister March 23, 1977 (42 FR 15765)] 


{Correction published April 11, 1977 (42 FR 18917)] 


Decisions of the United States 
Court of Customs and 
Patent Appeals 


(C.A.D 1185) 
AnpreEw Axins v. THe UNiTep Statss, No. 76-12 (—F. 2d—) 


. Duty EXEMPTION oF ArTIcLE III or tHe Jay TREATY 


Customs Court judgment that the duty exemption of Article IIL 
of the Jay Treaty, which granted to the Indians the right to pass 
and repass the territories of the two parties to the treaty with 
personal goods and effects without the payment of duty, is not in 
force or effect, is affirmed. 


. Ip. — crtiInc Karnutsu v. UNITED STATES 


Karnuth v. United States ex rel. Albro, 279 U.S. 231 (1929), held 
that Article III was nullified by the War of 1812, with respect to 
free passage of ‘citizens or subjects” of the warring nations. Indians 
who were subjects of the warring nations were not excepted from 
the Karnuth holding. 


3. ABROGATION OF FREE-PASSAGE PROVISION 


Abrogation of the free-passage provision of the Jay Treaty does 
not necessarily affect other provisions. Independent provisions can 
survive. However, a treaty provision which is dependent upon the 
abrogated provision is abrogated. 


. PRIORITY BETWEEN EQUALS 


As a rule of priority between equals, a later dated statute in 
direct conflict with a treaty supersedes the treaty. 


. Tarirr Act oF 1897 — CONGRESSIONAL INTENT 
The Tariff Act of 1897 served not only as an expression of Con- 
gressional intent to repeal the statutory duty-exemption, but also 


as a termination of the Indian duty exemption of Article III of the 
Jay Treaty. 


. Duty Exemption — Articxe [II 


The duty exemption provided in Article III of the Jay Treaty 
was abrogated by the War of 1812. 


J. 231-1638-—2 
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United States Court of Customs and Patent Appeals, March 31, 1977 
Appeal from United States Customs Court, C.D. 4629 
[AFFIRMED.] 


David C. Crosby, Thomas N. Tureen, Barry A. Margolin, Dennis M. Mont- 
gomery, attorneys of record, for appellant. 

Rex E. Lee, Assistant Attorney General, David M. Cohen, Acting Chief, Customs 
Section, Velia A. Melnbrencis, attorneys of record, for appellee. 


{Oral argument on October 4, 1976 by David C. Crosby for appellant and by David M. Cohen for appellee.] 


Before Markey, Chief Judge, Ricu, BALDWIN, LANE and MILLER, Associale 
Judges. 


BaLpwIn. Judge. 

[1] This is an appeal by the importer (Akins) from a judgment of 
the Customs Court, 76 Cust. Ct. 15, C.D. 4629, 407 F. Supp. 748 
(1976), denying his motion for summary judgment and granting the 
appellee’s cross-motion for summary judgment. We affirm. 

On July 16, 1974, the appellant, carrying a pair of hiking boots 
which he had purchased in Canada, entered the United States at the 
Calais, Maine border station. A customs official assessed a duty of 
$1.20 on appellant’s boots, pursuant to item 700.45, Tariff Schedules 
of the United States (TSUS).' As a Penobscot Indian, Akins claimed 
an exemption under Article III of the Treaty of Amity, Commerce 
and Navigation, with His Britannic Majesty, November 19, 1794, 8 


1Schedule 7.—SPECIFIED PRODUCTS: MISCELLANEOUS AND NONENUMERATED 
PRODUCTS 
Part 1.—Footwear; * * * 
* * ~ ” 
Subpart A.—Footwear 
* * s s 


Footwear, of leather (except footwear with uppers of fibers): 


Other: 
* * * s 
For other persons: 
* * s s 
Other: 
. * s - 


Item 
700.45 WG VEE GIN DO Ui is Sa Shs cccecwnncacsdocseudcsicsaceuadamedmaed 10% ad vals 
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Stat. 116, 117 (commonly known as the Jay Treaty) from paying 
customs duty on goods for his personal use.” 

The Customs Court, relying on Karnuth v. United States ex rel. 
Albro, 279 U.S. 231 (1929), and United States v. Garrow, 24 CCPA 
410, T.D. 48,208, 88 F. 2d 318, cert. denied, 302 U.S. 695 (1937), 
held that the provisions of Article III of the Jay Treaty relied on by 
the appellant had been abrogated by the War of 1812. In addition, 
the Customs Court considered Congressional intent and noted that 
subsequent to the signing of the Jay Treaty and prior to the War 
of 1812, a provision closely patterned after the duty exemption of 
Article III was included in the Tariff Act of 1799, ch. XXII, 1 Stat. 
627. A provision, substantially the same, continued in tariff acts 
for 100 years. However, the repeal of the statutory exemption in 
1897 and specific inclusion of personal goods in tariff acts thereafter, 
convinced the lower court that the personal privilege originally 
granted by Article III of the Jay Treaty had been nullified. 


2 Article III of the Jay Treaty provides in part: 

It is agreed that it shall at all times be free to his Majesty’s subjects, and to the citizens of the United 
States, and also to the Indians dwelling on either side of the said boundary line, freely to pass and repass 
by land or inland navigation, into the respective territories and countries of the two parties, on the 
continent of America (the country within the limits of the Hudson’s bay Company only excepted) 
and to navigate all the lakes, rivers and waters thereof, and freely to carry on trade and commerce with 
each other. But it is understood, that this article does not extend to the admission of vessels of the United 
States into the sea-ports, harbours, bays, or creeks of his Majesty’s said territories; nor into such parts 
of the rivers in his Majesty’s said territories as are between the mouth thereof, and the highest port of 
entry from the sea, except in small vessels trading bona fide between Montreal and Quebec, under such 
regulations as shall be established to prevent the possibility of any frauds in this respect. Nor to the 
admission of British vessels from the sea into the rivers of the United States, beyond the highest ports 
of entry for foreign vessels from the sea The river Mississippi shall, however, according to the treaty 
of peace, be entirely open to both parties; and it is further agreed, that all the ports and places on its 
eastern side, to whichsoever of the parties belonging, may freely be resorted to and used by both parties, 
in as ample a manner as any of the Atlantic ports or places of the United States, or any of the ports 
or places of his Majesty in Great-Britain. 

All goods and merchandize whose importation into his Majesty’s said territories in America, shall not 
be entirely prohibited, may freely, for the purposes of commerce, be carried into the same in the manner 
aforesaid, by the citizens of the United States, and such goods and merchandize shall be subject to no 
higher or other duties, than would be payable by his Majesty’s subjects on the importation of the same 
from Europe into the said territories. And in like manner, all goods and merchandize whose impor- 
tation into the United States shall not be wholly prohibited, may freely, for the purposes of commerce, 
be carried into the same, in the manner aforesaid, by his Majesty’s subjects, and such goods and mer- 
chandize shall be subject to no higher or other duties, than would be payable by the citizens of the 
United States on the importation of the same in American vessels into the Atlantic ports of the said 
states. And all goods not prohibited to be exported from the said territories respectively, may in like 
manner be carried out of the same by the two parties respectively, paying duty as aforesaid. 

No duty of entry shall ever be levied by either party on peltries brought by land, or inland naviga- 
tion into the said territories respectively, nor shall the Indians passing or repassing with their own 
proper goods and effects of whatever nature, pay for the same any impost or duty whatever. But goods 
in bales, or other large packages, unusual among Indians, shall not be considered as goods belonging 
bona fide to Indians. [8 Stat. 117-18.] 

Section 105 of the Tariff Act of 1799 provides in pertinent part: 

And be it further enacted, That no duty shall be levied or collected on the importation of peltries brought 
into the territories of the United States, nor on the proper goods and effects of whatever nature, 
of Indians passing, or repassing the boundary line aforesaid, unless the same be goods in bales or 
other packages unusual among Indians, which shall not be considered as goods belonging bona fide to 
Indians, nor be entitled to the exemption from duty aforesaid. |1 Stat. 702.] 


oe 
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Historical Background 


From 1675 to 1850 the Penobscot Tribe was formally banded to- 
gether with several other tribes in the Wabanaki Confederacy whose 
territorial claims included an area extending over present day Nova 
Scotia to the present western boundary of Maine. Tribal members 
were free to travel and trade within that area without question until 
the time of the American Revolution. At the conclusion of the 
Revolutionary War, a boundary line was established between the 
United States and what is now Canada, dividing the confederated 
tribes’ territory. In 1794 Great Britain and the United States adopted 
the Jay Treaty, which protected, in Article III, the free passage rights 
of the Indians to cross the new boundary. In addition, a duty exemp- 
tion was provided to Indians for ‘‘their own proper goods and effects of 
whatever nature.”’ Large packages or bales of goods were not excluded 
from the duty. Article XXVIII ° of the same treaty specifically made 
the first ten articles permanent, although the Supreme Court later 
explained in Karnuth, supra at 242: 


[T]he word ‘“‘permanent” * * * was not employed as a synonym 
for “perpetual” or “everlasting,” but in the sense that those [the 
first ten! articles were not limited to a specific period of time, as 
was the case in respect of the remaining articles. 


In 1796 an Explanatory Article was also adopted by the United 
States and Great Britain in which the parties unequivocally affirmed 
their continued recognition of the Jay Treaty “free intercourse and 
commerce” rights.° The article was directed toward potentially con- 
flicting provisions of treaties concluded in the interim by either party 
with any other state, nation, or Indian tribe. 

Although the Jay Treaty, upon ratification, was self-executing, and, 
therefore, the provisions of Article III were effective without legisla- 
tion, Congress enacted section 105 of the Tariff Act of 1799 to provide 





4 Members of the Penobscot Tribe fought on the side of the United States during the Revolutionary War, 
but the confederacy as a whole remained neutral. 
5 The Jay Treaty, November 19, 1794, 8 Stat. 116, 129; Article XXVIII provides in part: 

It is agreed, that the first ten articles of this treaty shall be permanent * * *. But if it should unfor- 
tunately happen, that his Majesty and the United States should not be able to agree on such new arrange- 
ments, in the case, all the articles of this treaty, except the first ten, shall then cease and expire together. 

6 Explanatory Article of May 4, 1796, 8 Stat. 130, provides in part: 

* * * That no stipulations in any treaty subsequently concluded by either of the contracting parties 
with any other state or nation, or with any Indian tribe, can be understood to derogate in any manner 
from the rights of free intercourse and commerce, secured by the aforesaid third article of the treaty of 
amity, commerce and navigation, to the subjects of his Majesty and to the citizens of the United States, 
and to the Indians dwelling on either side of the boundary line aforesaid; but that all the said persons 
shall remain at full liberty freely to pass and repass by land or inland navigation, into the respective 
territories and countries of the contracting parties, on either side of said boundary line, and freely to carry 
on trade and commerce with each other, according to the stipulations of the said third article of the treaty 
of amity, commerce and navigation. (8 Stat. 130-31.| 
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an express duty exemption for Indians.’ The pertinent language of 
that provision was patterned closely after the duty-free provision of 
Article III. The duty exemption for Indians, provided in the lay 
Treaty, was thus confirmed by Congressional mandate. 

On June 12, 1812, war between the United States and Great 
Britain was declared. The war was a direct threat to the rights and 
privileges established by the Jay Treaty, the signatories being the 
warring parties. Following the war, both parties ratified the Treaty 
of Peace and Amity, December 24, 1814, 8 Stat. 218 (1815), (com- 
monly known as the Treaty of Ghent). 

In Article Nine ® the United States purported to restore to the 
Indian tribes and nations which were hostile to the United States all 
the possessions, rights, and privileges to which the tribes and nations 
were entitled before the war. There is conflict, however, whether 
Article Nine was self-executing.'? No implementing legislation was 
ever enacted." 

After the War of 1812, Congress continued to include that Indian 
duty exemption contained in section 105 of the Tariff Act of 1799 in 
subsequent tariff legislation until 1897. In the 1873-1874 Session, Con- 
gress enacted the Revised Statutes of the United States in which sec- 
tion 2515 of the revision incorporated the language of section 105. 
In 1878, section 2515 was repeated with a marginal note referring to 
the Tariff Act of 1799. An Act of March 3, 1883, ch. 121, § 2512, 22 
Stat. 488, 523, included substantially the same language. 


7 Note 3, supra. 

8 Compare section 105 of the Tariff Act of 1799 (note 3) with the relevant section of Article III (last para- 
graph of note 2). Section 104 of the Tariff Act of 1799 states one of the purposes of the act, ‘‘{[clonforming 
this act to certain stipulations contained in treaties made and ratified under the authority of the United 
States * * *.” [1 Stat. 701.] 

® Treaty of Ghent, December 24, 1814, 8 Stat. 218 (1815), provides in pertinent part: 


ARTICLE THE NINTH. 


The United States of America engage to put an end, immediately after the ratification of the present 
treaty, to hostilities with all the tribes or nations of Indians with whom they may be at war at the 
time of such ratification; and forthwith to restore to such tribes or nations, respectively, all the posses- 
sions, rights, and privileges, which they may have enjoyed or been entitled to in one thousand eight 
hundred and eleven, previous to such hostilities: Provided always, That such tribes or nations shall 
agree to desist from all hostilities, against the United States of America, their citizens and subjects, 
upon the ratification of the present treaty being notified to such tribes or nations, and shall so desist 
accordingly. And his Britannic majesty engages, on his part, to put an end immediately after the rati- 
fication of the present treaty, to hostilities with all the tribes or nations of Indians with whom he may 
be at war at the time of such ratification, and forthwith to restore to such tribes or nations, respectively, 
all the possessions, rights, and privileges, which they may have enjoyed or been entitled to, in one 
thousand eight hundred and eleven, previous to such hostilities: * * *. [8 Stat. 222-23.] 

10 The Garrow court opined that the Treaty of Ghent was not self-executing. 24 CCPA at 418, 88 F.2d 
at 323. Compare Garrow with McCandless v. United States ex rel. Diabo, 25 F.2d 71, 73 (CA3 1928); and United 
States ex rel. Goodwin v. Karnuth, 74 F. Supp. 660, 662 (W.D.N.Y. 1947). But Akins argues that his rights 
are not affected by Article [X of the Treaty of Ghent because the Penobscot Tribe did not take part in the 
hostilities. 

11 Garrow, 24 CCPA at 418, 88 F.2d at 323. 
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An amendment to the provision was made in the Tariff Act of 1890, 
ch. 1244, 26 Stat. 567. It provided: 


674. Peltries and other usual goods and effects of Indians 
passing or repassing the boundary line of the United States, under 
such regulations as the Secretary of the Treasury may prescribe: 
Provided, That this exemption shall not apply to goods in bales 
or other packages unusual among Indians. [26 Stat. 608.] 


The same language was incorporated in the Tariff Act of 1894, ch. 349, 
§ 2, para. 582, 28 Stat. 509, 543. The Tariff Act of 1897, ch. 11, § 34, 
30 Stat. 151, 213, repealed, inter alia, paragraph 582, above noted, 
and all other acts and parts of acts inconsistent with the provisions 
of the Tariff Act of 1897. 

To summarize, language substantially identical to that of Article 
III of the Jay Treaty was continously reenacted by Congress in 
tariff acts until 1897. Since 1897, no such exemption has been provided 
by statutes and duties have been enforced by customs officials. The 
historical and statutory developments since the ratification of the 
Jay Treaty are substantial. Their effect on Article III is discussed in 
several cases. 

McCandless v. United States ex rel. Diabo, 25 F. 2d 71 (CA3 1928), 
involved a Canadian-born, full-blooded, Iroquois Indian whom the 
Department of Labor sought to deport for his failure to comply with 
the Immigration Act of 1924, ch. 190, 43 Stat. 153. During the course 
of his employment, the appellant regularly crossed the Canadian 
border. He claimed he was exercising his right to pass and repass 
which was protected by Article III of the Jay Treaty. The Third 
Circuit agreed, holding that the right to pass and repass provided 
in Article III was permanent and vested. The court concluded that 
the Jay Treaty was only suspended and not abrogated by the War of 
1812. It cited Society for the Propagation of the Gospel v. New Haven, 
21 U.S. (8 Wheat.) 206, 219 (1823), in which the Court stated: 


But we are not inclined to admit the doctrine urged at the bar, 
that treaties become extinguished, ipso facto, by war between 
the two governments, unless they should be revived by an ex- 
press or implied renewal on the return of peace. Whatever may 
be the latitude of doctrine laid down by elementary writers on 
the law of nations, dealing in general terms, in relation to this 
subject, we are satisfied, that the doctrine contended for is not 
universally true. There may be treaties of such a nature, as to 
their object and import, as that war will put an end to them; but 
where treaties comtemplate & permanent arrangement of terri- 
torial, and other national rights, or which, in their terms, are 
meant to provide for the event of an intervening war, it would 
be against every principle of just interpretation, to hold them 
extinguished by the event of war. If such were the law, even the 
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treaty of 1783, so far as it fixed our limits, and acknowledged 
our independence, would be gone, and we should have had again 
to struggle for both upon original revolutionary principles. Such 
a construction was never asserted, and would be so monstrous 
as to supersede all reasoning. We think, therefore, that treaties 
stipulating for permanent “tights, and general arrangements, 
and professing to aim at perpetuity, and to deal with the case 
of war as well as of peace, do not cease on the occurrence of war, 
but are, at most, only suspended while it lasts * * *. 

The Supreme Court held that Article [X of the Jay Treaty ” created 

vested property rights and stated that treaty rights of this nature 

were not abrogated by war. 

In Karnuth, supra, the Supreme Court drew a distinction between 
vested property rights and mere privileges in the context of Article 
III of the Jay Treaty and employed a rationale different from 
McCandless. Karnuth involved two Canadian residents (not Indians) 
who were denied entry into the United States because they had been 
classified as quota immigrants rather than tourists.’ They argued 
that Article III of the Jay Treaty permitted them to pass and to 
repass freely. After reviewing New Haven, on which the Third Circuit 
based its holding in McCandless, the Court distinguished between the 
rights guaranteed by Article [IX “ and those enumerated in Article 
III.° The Court stated that Article [IX was concerned with per- 
manently vested property rights, whereas, Article III was concerned 
with rights which were created by the treaty with “no obligatory 
existence apart from that instrument.’ With regard to this issue, 
it concluded that the continuance of the Article III right of free 
passage would be inconsistent with a state of hostility, and that its 
revival after the War of 1812 might also conflict “with a new or 
altered state of affairs.” 279 U.S. at 239. 


2 November 19, 1794, 8 Stat. 116, 122. 
ARTICLE IX. 


It is agreed that British subjects who now hold lands in the territories of the United States, and 
American citizens who now hold lands in the dominions of his ‘Majesty, shall continue to hold them 
according to the nature and tenure of their respective estates and titles therein; and may grant, sell, or 
devise the same to whom they please, in like manner as if they were natives; and that neither they nor 
their heirs or assigns shall, so far as may respect the said lands and the legal remedies incident thereto, 
be regarded as aliens. 

18 As quota immigrants within the meaning of the Immigration Act of 1924, ch. 190, § 5, 43 Stat. 153, 155, 
the Canadians were denied the benefit of an exception for aliens visiting the United States as tourists o 
temporarily for business or pleasure. 

14 Note 12, supra. 

15 Note 2, supra. 
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The Court further stated that: 


[T]he provision [Article III right of free passage] of the Jay 
Treaty now under consideration was brought to an end by the 
War of 1812, leaving the contracting powers discharged from 
all obligation in respect thereto, and, in the absence of a renewal, 
free to deal with the matter as their views of national policy, 
respectively, might from time to time dictate. [279 U.S. at 241.] 


In contrast to McCandless and Karnuth which were concerned with 
the passage provision of Article III, Garrow, supra, concerned the 
duty provisions of Article III. Garrow involved an Indian who brought 
baskets from Canada, where she lived, to the United States. Pursuant 
to paragraph 411 of section 1 of the 1930 Tariff Act, a duty was im- 
posed on the baskets. This court applied the rationale of the Supreme 
Court in Karnuth to the duty exemption of Article III and held that 
the War of 1812 nullified Article III. As a result, the duty exemption 
was lost to citizens and subjects of Canada, including the Indians. 
On this point, the court stated: 


It is contended by the appellee that some distinction should 
be made between the members of an Indian tribe and the immi- 
grants in the Karnuth case, supra. We know of no authority 
which states or indicates that any such distinction exists, es- 
pecially as to Indians domiciled in a foreign country. There is no 
such line of demarcation indicated in the opinion of Mr. Justice 
Sutherland, hereinbefore quoted. If Article ITI of the Jay Treaty 
was nullified by the War of 1812, as to Canadian citizens or 
subjects, it certainly was nullified, so far as Indians residing in 
Canada were concerned, for, although wards of the Canadian 
government, they were certainly within the category of citizens 
or subjects. 

We think, therefore, it must be said that so far as the provision 
under which the appellee here claims is concerned, the War of 
1812 ended the right which the appellee now claims of bringing 
her goods across the border and into the United States without 
the payment of duty. [24 CCPA at 418, 88 F. 2d at 323.] 


Issue 





The issue before the court is whether the Customs Court was 
correct in holding that the provisions of Article III of the Jay Treaty, 
which granted to the Indians the right to pass and repass the terri- 
tories of the two parties with personal goods and effects without the 
payment of duty, are no longer in force or effect. 


OPINION 


Appellant urges that as an Indian and beneficiary of the Jay 
Treaty, he should be exempt from paying a customs duty on his 
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personal goods as provided in Article III. We agree with the Customs 
Court that the provisions of Article III, relied on by appellant, are 
no longer in force. 

The Supreme Court decided in Karnuth that the free-passage 
“privilege’”’ of Article III was wholly promissory and prospective, 
rather than vested, in nature. 

The Court stated in comparing Articles [X and III of the Jay 
Treaty: 


Article IX [note 11] and Article III relate to fundamentally 
different things. Article [X aims at perpetuity and deals with 
existing rights, vested and permanent in character, in respect of 
which, by express provision, neither the owners nor their heirs 
or assigns are to be regarded as aliens. These are rights which, 
by their very nature, are fixed and continuing, regardiess of 
war or peace. But the privilege accorded by Article III is one 
created by the treaty, having no obligatory existence apart 
from that instrument, dictated by considerations of mutual 
trust and confidence, and resting upon the presumption that 
the privilege will not be exercised to unneighborly ends. It is, in 
no sense, a vested right. It is not permanent in its nature. 
It is wholly promissory and prospective and necessarily ceases 
to operate in a state of war, since the passing and repassing of 
citizens or subjects of one sovereignty into the territory of 
another is inconsistent with a condition of hostility. [279 U.S. 
at 239.] 


Deciding that the privilege to pass and repass was established with 
a view toward peaceful relations between the signatories, the Court 
further concluded that free passage was based on ‘‘mutual trust and 
confidence”? and therefore was inconsistent with hostile conditions. 
The Court further stated: 


The reasons for the conclusion are obvious—among them, that 
otherwise the door would be open for treasonable intercourse. And 
it is easy to see that such freedom of intercourse also may be 
incompatible with conditions following the termination of the 
war. Disturbance of peaceful relations between countries occasioned 
by war, is often so profound that the accompanying bitterness, 
distrust and hate indefinitely survive the coming of peace. The 
causes, conduct or result of the war may be such as to render a 
revival of the privilege inconsistent with a new or altered state 
of affairs. The grant of the privilege connotes the existence of 
normal peaceful relations. When these are broken by war, it is 
wholly problematic whether the ensuing peace will be of such 
character as to justify the neighborly freedom of intercourse 
which prevailed before the rupture. It follows that the provision 
[Article III] belongs to the class of treaties which does not 
survive war between the high contracting parties * * *. [279 
U.S. at 239-40, emphasis added.] 
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Granting free-passage rights to citizens and subjects of hostile 
nations enhances the possibility of treasonable intercourse. It is 
reasonable to anticipate that subjects of hostile nations would partici- 
pate in treasonable activity. At time of war, expectations of normal 
human activity cannot be relied upon. Hostility and distrust under- 
cut codes of conduct, thereby compelling an interruption of free 
passage, not only for citizens but also for subjects. Furthermore, a 
formal termination of the physical conflict does not guarantee re- 
sumption of normal peaceful relations. An altered state of affairs 
often necessitates modification of the legal interface between the 
hostile nations [2] Karnuth held that Article I1I was nullified by 
the War of 1812, with respect to free passage of “‘citizens or subjects” 
of the warring nations. Indians who were subjects of the warring 
nations were not excepted from the Karnuth holding. 


[3] Abrogation of the free-passage provision does not necessarily 
affect other provisions. Independent provisions can survive.’® The 
Customs Court, however, correctly concluded that the duty exemption 
is logically dependent upon the free-passage provision. Each is per- 
sonal and involves the physical movement of an individual.” Abolish- 
ing physical passage to prevent treasonable intercourse dictates by 
necessity the abrogation of the duty exemption for personal goods.'* 
Garrow applied the Karnuth rationale to the duty provisions of Article 
Ili of the Jay Treaty and determined that the plaintiff Indian, a 
resident of Canada, was within the category of “citizens or subjects.” 

The holding of the Third Circuit in McCandless that the Indian free- 
passage right was not extinguished by the War of 1812 is in direct 
conflict with the rationale of Karnuth. Faced with these two incon- 
sistent holdings, we recognize that the Supreme Court decision must 
control. 

We also agree with the Customs Court that a significant indication 
of the status of the duty exemption of Article III is the legislation 





16 Clark v. Allen, 331 U.S. 503 (1947). 

” 7 Akins also argued before the lower court that Article III was at most suspended by the War of 1812, be- 
cause the Indian-duty exemption was commercial rather than personal. Akins cited The Sophie Rickmers, 
45 F.2d 413 (S.D.N.Y. 1930), in which a tonnage-duty exemption in the Prussian Treaty of 1828 was held 
to be commercial in nature and therefore, only suspended by World War I. The Customs Court concluded 
that no right of entry was at issue in that case as contrasted with the instant case in which the Article ITI 
Indian-duty exemption is ‘‘personal in character and interwoven with the actual physical passage of the 
Indians.” 

18 Akins argues that if the right of free passage and the customs exemption are not severable, the exemption 
must be preserved with the right of free passage which now exists by statute in8 U.S.C. 1359. This argument 
confuses the rights in the treaty with those separately protected by statute. The fact that the two rights 
were intertwined in the treaty in no way prohibits Congress from treating them separately when legislating 
on the same subject. Congress has clearly done so by preserving the free-passage right (8 U.S.C. 1359) while 
repealing the duty exemption (Tariff Act of 1897). We are not persuaded by Akins’ suggestion that the 
Article III customs exemption was preserved as to neutral Indians residing in the United States even though 
it may not have been preserved as to Canadian Indians. Under the Karnuth rationale, the piace of residence 
of the Indian in question has no bearing, nor does his tribe’s manifestation of allegiance or neutrality. 
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passed by Congress. Congress passed a Tariff Act in 1799 '® while the 
Jay Treaty was in effect. Section 105 of the act provided for duty-free 
treatment of peltries and of “the proper goods and effects of Indians.” 
The purpose of section 105, as stated in section 104, was to circum- 
scribe treaty rights. Substantially identical language was continuously 
reenacted by Congress in tariff acts until 1897. In that year, the tariff 
laws containing the provision were repealed and no such provision 
has been provided in statutes since that time. We are left with one con- 
clusion to be drawn from these Congressional manifestations; that 
Congress intended to terminate the Indian duty exemption. 

The Congressional intent as manifest in the Tariff Act of 1897 has 
significance not only with regard to the statutory duty exemption but 
also with regard to the Jay Treaty duty exemption. [4] As a rule of 
priority between equals, a later dated statute in direct conflict with 
a treaty supersedes the treaty. The Cherokee Tobacco, 78 U.S. (11 
Wall.) 616 (1870); Foster v. Neilson, 27 U.S. (2 Pet.) 253 (1829). The 
Tariff Act of 1897 is in direct conflict with the duty-free provision of 
Article III of the Jay Treaty. In clear language, the act repealed sec- 
tions of the Tariff Act of 1894, including the duty exemption, and all 
other acts inconsistent with the repealing statute. The language of the 
duty-free provision of the Jay Treaty is substantially identical with 
the repealed provision. [5] The Tariff Act of 1897 served not only as 
an expression of Congressional intent to repeal the statutory right, but 
also as a termination of the Indian duty exemption of Article III of the 
Jay Treaty.” 

Conclusion 


Tracing the duty exemption of Article III of the Jay Treaty through 
case law, statutes, and historical events reveals competing considera- 
tions. Analysis of the competing considerations brings us to the fol- 
lowing conclusions. 

We are bound by the Supreme Court’s decision and rationale in 
Karnuth. Garrow properly extended the rationale to Indians as 
“citizens or subjects” of the sovereign. As a Penobscot Indian residing 
in the United States, the appellant is a “citizen or subject’’ within the 
Garrow rationale.[6] Karnuth and Garrow together compel us to find 
that the personal duty exemption, only prospective in nature, was 
abrogated by the War of 1812. 


1% Ch, XXII, 1 Stat. 627. 

2 Since the time of the enactment of the Jay Treaty, the Indians have been given citizenship. It might be 
argued that as citizens they should not be accorded privileges which are denied to other United States 
citizens. 
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In addition, statutory manifestations subsequent to the Jay 
Treaty indicate that Congress intended that the duty exemption no 
longer remain in force. The case law reinforces the statutory evidence. 
On this record, we are constrained to find in favor of the appellee. 
Although a measure of the equities lies with the Indians, we cannot 
revive the duty exemption which history and the law have firmly 
ended. Accordingly, the judgment of the Customs Court granting the 
appellee’s cross-motion for summary judgment is affirmed. 


Decisions of the United States 
Customs Court 


United States Customs Court 
One Federal Plaza 
New York, N.Y. 10007 


Chief Judge 
Edward D. Re 


Judges 
Paul P. Rao James L. Watson 
Morgan Ford Herbert N. Maletz 
Scovel Richardson Bernard Newman 
Frederick Landis Nils A. Boe 


Senior Judge 
Samuel M. Rosenstein 


Clerk 
Joseph E. Lombardi 


ORDER 








By virtue of the authority vested in me by Section 251, Title 28 
of the United States Code, it is ordered as follows: 


1. The Honorable Edward D. Re is hereby designated Chief Judge 
of the United States Customs Court, effective the twenty-first day of 
March 1977. 

2. The Order dated September 28, 1971 designating The Honorable 
Nils A. Boe as Chief Judge of the United States Customs Court is 
hereby superseded. 


Jimmy Carter 


THE WHITE HOUSE 


Marcu 9, 1977. 
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